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 1.  TIME:  9:00   CASE#: MSC12-02952 
CASE NAME: RACHEL BOGGS VS. BIG FIVE SPORTING GOODS 
HEARING ON MOTION FOR NEW TRIAL 
FILED BY ICON HEALTH & FITNESS INC. 
* TENTATIVE RULING: * 
 
Denied.  It is noted that Icon failed to file any affidavits or memoranda of points and authorities  
in support of the motion as required by CCP 659a. 

 

  

 2.  TIME:  9:00   CASE#: MSC14-02075 
CASE NAME: DEGUZMAN VS. KAISER 
HEARING ON MOTION TO COMPEL FURTHER RESPONSES 
FILED BY EDGAR DEGUZMAN 
* TENTATIVE RULING: * 
 
Plaintiff’s motions are denied.  Adequate responses to the discovery have been provided.  
 
Plaintiff’s prior Motions to Compel were referred to Discovery Facilitator Alan R. Plutzik, Esq. 
who, after spending innumerable hours reviewing the hundreds of pages of moving and 
responding documents, issued his 30 pages of recommendations.  Plaintiff objected to some of 
the Discovery Facilitator’s recommendations and now seeks further responses to 
interrogatories, and requests for production of documents from both defendants Kaiser and 
KForce.  It appears to the Court that both defendants have followed the extensive 
recommendations of the Discovery Facilitator relating to the discovery sought by plaintiff, and 
his motions are, therefore, denied as being without substantial justification and essentially 
without merit.  As a general statement, his motions are nonspecific, in part, as to what he is 
seeking and, in part, appears to want the defendants to provide information which conforms to 
his view  of the facts of the case, whether it exists or not, and disbelieves their responses.  
Moreover, there is an issue as to whether plaintiff knowingly provided false information about 
the deadline to compel on his request for assignment of a discovery facilitator which, if true, 
necessitated both defendants and the discovery facilitator to spend unnecessary time and 
resources, particularly in light of the present motions.  Plaintiff’s request for sanctions is denied; 
however, defendants’ requests for attorney’s fees are granted based on the lack of merit of 
plaintiff’s motions.   Each defendant’s attorney shall submit an attorney’s fee declaration within 
10 days from the date of this hearing for consideration by the Court as to the amount of fees 
which will be awarded. 
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 3.  TIME:  9:00   CASE#: MSC14-02075 
CASE NAME: DEGUZMAN VS KAISER 
HEARING ON MOTION TO COMPEL FURTHER RESPONSES 
FILED BY EDGAR DEGUZMAN 
* TENTATIVE RULING: * 
 
Denied.  See Line 2.  The Case management conference set for 11/16/17 is advanced to the 
date of these present motions. 
 

  

 4.  TIME:  9:00   CASE#: MSC15-01511 
CASE NAME: PERRY VS.  STOLTZ 
HEARING ON MOTION FOR NEW TRIAL 
FILED BY LEIGHTON LEE PERRY 
* TENTATIVE RULING: * 
 
Denied.  Defendant’s Demurrer to the Third Amended Complaint was sustained without leave to 
amend for the reasons stated in the lengthy written ruling on 8/2/17.  The Court believes that the 
ruling was correct based on existing law. 
 

  

 5.  TIME:  9:00   CASE#: MSC15-02052 
CASE NAME: CCC FLOOD AND WATER VS. EAMES 
HEARING ON MOTION FOR DETERMINATION OF PRE-CONDEMNATION DAMAGES 
FILED BY CONTRA COSTA COUNTY FLOOD CONTROL 
* TENTATIVE RULING: * 
 
This matter is continued to November 1, 2017 for the submission of briefs not to exceed 

five pages addressed solely to the issue of the standard that the court should use 

to decide this motion if the court overrules defendants’ objection to the use of a 

CCP § 1260.040 motion as a means of determining defendants’ right to entitlement of 

precondemnation damages in this case.  The only briefing on this issue that the court 

has seen thus far is the statement in defendants’ opposition about the applicable 

standard of review for an appellate court (see Opp. at 1:22).  The passage cited there 

implies that a motion under section 1260.040 is akin to a motion for a nonsuit.  

Defendants also argue that the motion here is really just a disguised motion for 

summary judgment or summary adjudication.  The moving papers are silent as to the 

applicable standard. 

Therefore, on or before October 11, 2017 the moving party(ies) shall file and serve their 
supplemental brief and on or before October 18, 2017, defendants shall file their 
supplemental opposition.  The briefs shall contain only argument about what the 
standard is, not argument about how the court should rule on the motion after applying 
that standard. 
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 6.  TIME:  9:00   CASE#: MSC15-02052 
CASE NAME: CCC FLOOD AND WATER VS. EAMES 
SPECIAL SET HEARING ON: MOTION FOR DETERMINATION OF ENTITLEMENT 
SET BY CITY OF ANTIOCH 
* TENTATIVE RULING: * 
 
This matter is continued to November 1, 2017 to be heard with Line #5. 

 

  

 7.  TIME:  9:00   CASE#: MSC16-00145 
CASE NAME: BANK OF THE WEST VS. NAPA CHRYSLER, INC. 
HEARING ON MOTION FOR CHARGING ORDER 
FILED BY BANK OF THE WEST 
* TENTATIVE RULING: * 
 
Unopposed – granted. 

 

  

 8.  TIME:  9:00   CASE#: MSC16-00145 
CASE NAME: BANK OF THE WEST VS NAPA CHRYSLER, INC. 
HEARING ON MOTION FOR ASSIGNMENT ORDER 
FILED BY BANK OF THE WEST 
* TENTATIVE RULING: * 
 
Unopposed – granted. 

 

  

 9.  TIME:  9:00   CASE#: MSC16-00145 
CASE NAME: BANK OF THE WEST VS. NAPA CHRYSLER, INC. 
HEARING ON MOTION FOR ASSIGNMENT ORDER 
FILED BY BANK OF THE WEST 
* TENTATIVE RULING: * 
 
Unopposed – granted. 
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10.  TIME:  9:00   CASE#: MSC16-00567 
CASE NAME: JOHNSON VS. MEDICAL MANAGEMENT 
HEARING ON MOTION TO COMPEL RESPONSES TO FORM INTERROGATORIES 
FILED BY MEDICAL MANAGEMENT INTERNATIONAL INC. 
* TENTATIVE RULING: * 
 
The Motion is granted.  Plaintiff shall file and serve full and complete verified responses to the  
interrogatories and produce the documents requested on or before October 16, 2017. Failure to 
do so will result in sanctions.  Sanctions are deferred at this time. 

 

  

11.  TIME:  9:00   CASE#: MSC16-00567 
CASE NAME: JOHNSON VS. MEDICAL MANAGEMENT 
HEARING ON OSC RE: WHY CASE SHOULD NOT BE DISMISSED 
FOR FAILURE TO APPEAR ON 9/18/17 FOR CMC 
* TENTATIVE RULING: * 
 
Based on Plaintiff’s Declaration, the OSC is set aside. 

 

  

12.  TIME:  9:00   CASE#: MSC16-00567 
CASE NAME: JOHNSON VS. MEDICAL MANAGEMENT 
CASE MANAGEMENT CONFERENCE 
* TENTATIVE RULING: * 
 
May appear by CourtCall if rulings on Lines 10 and 11 are not argued. 

 

  

13.  TIME:  9:00   CASE#: MSC16-01607 
CASE NAME: WERNER VS. NORTH AMERICAN 
HEARING ON DEMURRER TO CROSS-COMPLAINT of NORTH AMERICAN ELITE 
FILED BY PHILIP WERNER, STEPHEN M. TAMCHIN 
* TENTATIVE RULING: * 
 
Hearing dropped by moving party. 
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14.  TIME:  9:00   CASE#: MSC16-02477 
CASE NAME: LIZANO VS. SINGH 
HEARING ON MOTION FOR ORDER ALLOWING TRIMMING OF TREES & BUSHES 
FILED BY CHARANJIT SINGH 
* TENTATIVE RULING: * 
 
Appearance required. 
 

  

15.  TIME:  9:00   CASE#: MSC17-00437 
CASE NAME: PARIS VS. LIBERTY UNION HIGH 
HEARING ON DEMURRER TO COMPLAINT 
FILED BY LIBERTY UNION HIGH SCHOOL DISTRICT 
* TENTATIVE RULING: * 
 
Hearing continued to 11/15/17 at 9:00 a.m. in Dept. 9 by stipulation. 
 

  

16.  TIME:  9:00   CASE#: MSC17-00437 
CASE NAME: PARIS VS. LIBERTY UNION HIGH 
FURTHER CASE MANAGEMENT CONFERENCE 
* TENTATIVE RULING: * 
 
Hearing continued to 11/15/17 at 9:00 a.m. in Dept. 9 by stipulation. 
 

  

17.  TIME:  9:00   CASE#: MSC17-00515 
CASE NAME: BEY VS. NATIONSTAR 
HEARING ON MOTION FOR JUDGMENT TO ENFORCE SETTLEMENT TERMS (CCP 664.6) 
FILED BY BANK OF AMERICA, N.A. 
* TENTATIVE RULING: * 
 
Unopposed – granted. 
 

  

18.  TIME:  9:00   CASE#: MSC17-01027 
CASE NAME: ASSELIN-NORMAND VS. MARINA BAY 
HEARING ON DEMURRER TO 1st Amended COMPLAINT of ASSELIN-NORMAND 
FILED BY WENG'S MANAGEMENT, INC. 
* TENTATIVE RULING: * 
 
Continued by the Court to October 11, 2017, at 9:00 a.m. in Department 9. 
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19.  TIME:  9:00   CASE#: MSC17-01031 
CASE NAME: AZZOPARDI VS. DEUTSCHE BANK 
HEARING ON MOTION FOR PRELIMINARY INJUNCTION 
FILED BY SAVIOUR AZZOPARDI 
* TENTATIVE RULING: * 
 
Before the Court is a Motion for Preliminary Injunction (the “Motion”) filed by Plaintiff Saviour 

Azzopardi (“Plaintiff” or “Azzopardi”).  The motion is denied. 

The ruling on an application for preliminary injunction rests in the sound discretion of the trial 
court. Whyte v. Schlage Lock Co. (2002) 101 Cal.App.4th 1443, 1450. The purpose of the 
preliminary injunction, theoretically, is to preserve the status quo and prevent irreparable harm 
pending trial on the merits. White v. Davis (2003) 30 Cal.4th 528, 554. “To obtain a preliminary 
injunction, a plaintiff ordinarily is required to present evidence of the irreparable injury or interim 
harm that it will suffer if an injunction is not issued pending an adjudication of the merits.” Ibid. 
The burden is on plaintiff (moving party) to show all elements necessary to support issuance of 
a preliminary injunction. O'Connell v. Sup.Ct. (Valenzuela) (2006) 141 Cal.App.4th 1452, 1481.  

Here, Plaintiff is requesting the court to enjoin Deutsche Bank National Trust Company, as 
Trustee for American Home Mortgage Assets Trust 2007-5, Mortgage Backed Pass-Through 
Certificates, Series 2007-5 (“Deutsche Bank”) from “any further foreclosure activity pending the 
full disposition of this action.” Notice of Motion at 1.  

“In deciding whether to issue a preliminary injunction, a trial court weighs two interrelated 
factors: the likelihood the moving party ultimately will prevail on the merits, and the relative 
interim harm to the parties from the issuance or nonissuance of the injunction.” Whyte v. 
Schlage Lock Co. (2002) 101 Cal.App.4th 1443, 1449. 

In looking at the likelihood of prevailing on the merits, Plaintiff bears the burden of establishing a 
reasonable probability of success on the merits. Association for Los Angeles Dept. Sheriffs v. 
County of Los Angeles (2008) 166 Cal.App.4th 1625, 1634. An injunction will not issue if it 
appears the plaintiff will not prevail. SB Liberty, LLC v. Isla Verde Ass’n, Inc. (2013) 217 
Cal.App.4th 272, 280. 

Here, Plaintiff alleges causes of action in his First Amended Complaint (“FAC”) for (1) 
declaratory relief; (2) cancellation of instrument; and (3) wrongful foreclosure (violation of Civ. 
Code § 2924(a)(6)). 

Factual Background and Procedural History 

This is an unlawful foreclosure action. Plaintiff alleges that he is the owner of real property 
located at 4451 Driftwood Court, Discovery Bay, CA 94505 (the “Subject Property”). FAC at ¶ 1. 
On or about March 26, 2007, Plaintiff obtained a $948,000 mortgage loan from American Home 
Mortgage Acceptance, Inc. (“AHM Acceptance”) secured by the Subject Property. FAC at ¶ 9. 
AHM Acceptance later filed for Bankruptcy on or around August 6, 2007. Id. at ¶ 11. On or about 
August 5, 2008, MERS substituted AHMSI Default Services, Inc. as Trustee under the Deed of 
Trust. Id. at ¶ 12. Plaintiff alleges that this Substitution of Trustee is void. Id. at 13. On or about 
August 27, 2008, MERS executed an Assignment of the Deed of Trust to American Home 
Mortgage Servicing, Inc. FAC at ¶ 14. Plaintiff alleges that this Assignment was robo-signed and 
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as a consequence, is also void. Id. Plaintiff alleges that this Assignment also is void for the 
additional reason that it was made after AHM Acceptance had filed for bankruptcy. FAC at ¶ 15.  

MERS executed another assignment of the Deed of Trust to Deutsche Bank on or about April 
12, 2012. FAC at ¶ 16. Plaintiff alleges that this assignment is void for because MERS lacked 
authority to execute the assignment to Deutsche Bank. Id. at ¶ 17. 

On or about May 11, 2012, AHM Servicing, as attorney in fact for Deutsche, executed a 
Substitution of Trustee naming Power Default Services (“PDS”) as the Trustee of the Deed of 
Trust. FAC at ¶ 19. Plaintiff alleges that this assignment was void as well. Id. at ¶ 20. On May 
13, 2014, PDS recorded a Notice of Default and Election to Sell Under Deed of Trust. Id. at 
¶ 21. On September 25, 2014 PDS recorded a Notice of Trustee’s Sale. Id. at ¶ 22. 

Plaintiff filed a Complaint for declaratory relief, cancellation of instrument, and wrongful 
foreclosure on May 31, 2017. This Court sustained the demurrer of Deutsche Bank and Ocwen 
Loan Servicing, LLC with leave to amend. The Plaintiff filed the FAC on September 14, 2017. 

Analysis 

Declaratory Relief 

Declaratory relief is available to “[a]ny person interested under a written instrument . . . who 
desires a declaration of his or her rights or duties with respect to another, or in respect to, in, 
over or upon property . . . in cases of actual controversy relating to the legal rights and duties of 
the respective parties . . . .” Code Civ. Proc., § 1060; see Maguire v. Hibernia S. & L. Soc. 
(1944) 23 Cal.2d 719, 728 (“[a] complaint for declaratory relief is legally sufficient if it sets forth 
facts showing the existence of an actual controversy relating to the legal rights and duties of the 
respective parties under a written instrument and requests that these rights and duties be 
adjudged by the court”); Graham v. Bank of America, N.A. (2014) 226 Cal.App.4th 594, 615. 

This cause of action is derivative of Plaintiff’s claim for cancellation of instruments and wrongful 
foreclosure, and as discussed further below, Plaintiff has not demonstrated he is likely to prevail 
on that claim. As a consequence, Plaintiff has not demonstrated that he is likely to prevail on his 
claim for declaratory relief. 

Cancellation of Instruments (Civ. Code § 3412) 

Civil Code section 3412 provides a “written instrument, in respect to which there is a reasonable 
apprehension that if left outstanding it may cause serious injury to a person against whom it is 
void or voidable, may, upon his application, be so adjudged, and ordered to be delivered up or 
canceled.” Thus, to plead a right to cancellation under this section, a plaintiff must allege the 
instrument is “void or voidable” and would cause “serious injury” if not canceled. Saterbak v. 
JPMorgan Chase Bank, N.A. (2016) 245 Cal.App.4th 808, 818-819 (“Saterbak”). Further, a 
plaintiff must allege specific facts, “not mere conclusions, showing the apparent validity of the 
instrument designated, and point out the reason for asserting that it is actually invalid.” Ephraim 
v. Metropolitan Trust Co. (1946) 28 Cal.2d 824, 833-834; accord, Wolfe v. Lipsy (1985) 163 
Cal.App.3d 633, 638 (“[t]o state a cause of action to remove a cloud [under Civil Code section 
3412], instead of pleading in general terms that the defendant claims an adverse interest, the 
plaintiff must allege, inter alia, facts showing actual invalidity of the apparently valid instrument 
or piece of evidence”), disapproved on other grounds, Droeger v. Friedman, Sloan & Ross 
(1991) 54 Cal.3d 26, 35-36. 
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As a threshold matter, California law does not require that the assignment of a deed of trust be 
recorded. See Herrera v. Federal National Mortgage Assn. (2012) 205 Cal.App.4th 1495, 1506 
(demurrer based on lack of recorded assignment sustained because “the lender could have 
assigned the note to the beneficiary in an unrecorded document not disclosed to plaintiffs”); see 
also Calvo v. HSBC Bank USA, N.A. (2011) 199 Cal.App.4th 118, 121-125. Second, MERS’ 
authority to assign a deed of trust is well established. See Siliga v. Mortgage Electronic 
Registration Systems, Inc. (2013) 219 Cal.App.4th 75, 83 (“Siliga”), disapproved on other 
grounds by Yvanova v. New Century Mortg. Corp. (2016) 62 Cal.4th 919, 939 n. 13 (“Yvanova”). 
Furthermore, Plaintiff lacks standing to challenge alleged defects in assignment. See Saterbak, 
245 Cal.App.4th at 815 (plaintiff lacked standing to challenge alleged defects in assignment; an 
unauthorized act by the trustee is not void but merely voidable by the beneficiary); see also 
Yvanova, 62 Cal.4th at 942 (recognizes borrower standing only where the defect in the 
assignment is void, rather than voidable). 

The crux of Plaintiff’s theory of defective assignment is his allegation that the May 17, 2012 
Assignment of Deed of Trust to Deutsche Bank is void because “at the time MERS executed 
[the Assignment], MERS no longer held any beneficial interest in the [Deed of Trust] and 
therefore had no interest to assign in the assignment to Deutsche Bank.” FAC at ¶ 17. Plaintiff 
alleges that MERS’ beneficial interest was extinguished by a prior assignment wherein “MERS, 
as nominee for AHM Acceptance, executed an Assignment of Deed of Trust … purportedly 
assigning to AHM Servicing the beneficial interest in the [Deed of Trust].” Id. at ¶ 14. As a 
consequence, Plaintiff alleges “MERS voluntarily relinquished the nominee role as beneficiary of 
the DOT and was no longer the nominee of the original lender, its successors, or assigns.” Id. at 
¶ 17. Plaintiff further alleges that “[t]he nominee or agency relationship between MERS and the 
holder of the promissory note ceased when MERS assigned its interest in [the prior 
Assignment].” 

These allegations are inconsistent with the contractual terms of the Deed of Trust. As the Court 
noted in its Order on Deutsche Bank’s prior demurrer, MERS’ role as the nominal beneficiary 
derives from the Deed of Trust itself, rather than a transitory agency relationship with the original 
lender. Changing MERS’ role would require a contractual modification of the deed of trust 
negotiated between the borrowers and the beneficiary, or a voluntary relinquishment of the 
nominee role on the part of MERS. Plaintiff’s conclusory allegation that MERS “voluntarily 
relinquished the nominee role as beneficiary of the [Deed of Trust]” (FAC at ¶ 17) lacks any 
factual allegations in support.  

Defendant relies on Gomes v. Countrywide Home Loans, Inc. for the proposition that Plaintiff’s 
preemptive challenge to Defendant’s foreclosure authority is barred. (2011) 192 Cal.App.4th 
1149. In Gomes, ReconTrust sent the borrower the notice of default, acting as the agent for 
MERS. Id. at 1151. The Gomes court noted that “MERS is a private corporation that administers 
the MERS System, a national electronic registry that tracks the transfer of ownership interests 
and servicing rights in mortgage loans. Through the MERS System, MERS becomes the 
mortgagee of record for participating members through assignment of the members’ interests to 
MERS. MERS is listed as the grantee in the official records maintained at county register of 
deeds offices. The lenders retain the promissory notes, as well as the servicing rights to the 
mortgages. The lenders can then sell these interests to investors without having to record the 
transaction in the public record. MERS is compensated for its services through fees charged to 
participating MERS members.” Ibid. The borrower in Gomes alleged that he “[did] not know the 
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identity of the Note’s beneficial owner” and that MERS did not have authority to initiate the 
foreclosure. Id. at 1152. The trial court sustained a demurrer to the complaint without leave to 
amend. Id. at 1153. 

Affirming, the Court of Appeal refused to interfere in the delicately balanced and comprehensive 
nonjudicial foreclosure scheme established by the Legislature. (Civ. Code, § 2924 et seq.) The 
court concluded, “Because California’s nonjudicial foreclosure statute is unambiguously silent on 
any right to bring the type of action identified by Gomes, there is no basis for the courts to create 
such a right.” Gomes, supra, 192 Cal.App.4th at 1156. 

Plaintiff attempts to distinguish Gomes by arguing that he has “pled a specific factual basis and 
provided the requisite evidence for this motion.” Reply at 2. Plaintiff, however, neglects to 
identify this “specific factual basis” and evidence. The Court is not required to undertake the 
burden of reviewing Plaintiff’s FAC and evidence in support of this Motion for the purposes of 
determining the basis of Plaintiff’s contention. The burden is on Plaintiff to establish a 
reasonable probability of success on the merits. Association for Los Angeles Dept. Sheriffs v. 
County of Los Angeles, supra. He has not met this burden. 

Plaintiff has not demonstrated that he is likely to prevail on this claim. 

Wrongful Foreclosure 

The elements of a cause of action for wrongful foreclosure are “‘(1) the trustee or mortgagee 
caused an illegal, fraudulent, or willfully oppressive sale of real property pursuant to a power of 
sale in a mortgage or deed of trust; (2) the party attacking the sale (usually but not always the 
trustor or mortgagor) was prejudiced or harmed; and (3) in cases where the trustor or mortgagor 
challenges the sale, the trustor or mortgagor tendered the amount of the secured indebtedness 
or was excused from tendering.’ [Citation.]” Miles v. Deutsche Bank National Trust Co. (2015) 
236 Cal.App.4th 394, 408, quoting Lona v. Citibank, N.A. (2011) 202 Cal.App.4th 89, 104. 

As a threshold matter, there has not been a foreclosure sale of the subject property. 

Civil Code § 2924(a)(6) requires that the entity initiating the foreclosure process is “the holder of 
the beneficial interest under the mortgage or deed of trust, the original trustee or the substituted 
trustee under the deed of trust, or the designated agent of the holder of the beneficial interest.” 
Plaintiff’s wrongful foreclosure claim is premised on his allegations that MERS relinquished its 
role as nominal beneficiary. Plaintiff has not alleged facts to support this legal conclusion. As a 
consequence, he has failed to allege facts sufficient to state a claim for wrongful foreclosure.  

Plaintiff has not demonstrated that he is likely to prevail on this claim. 

Balancing the Relative Harms 

In deciding whether to issue the injunction, the court must also evaluate “the interim harm that 
the plaintiff would be likely to sustain if the injunction were denied as compared to the harm the 
defendant would be likely to suffer if the preliminary injunction were issued.” Smith v. Adventist 
Health System/West (2010) 182 Cal.App.4th 729, 749. 

Plaintiff has not offered a declaration regarding what harm he would suffer should the injunction 
not issue. In his moving papers, Plaintiff avers that “[h]e stands to lose his unique real property 
for which money damages are inadequate.” Motion at 10. Although loss of a home is significant, 
the Court may not issue the injunction.  
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“A trial court may not grant a preliminary injunction, regardless of the balance of interim harm, 
unless there is some possibility that the plaintiff would ultimately prevail on the merits of the 
claim. Accordingly, the trial court must deny a motion for a preliminary injunction if there is no 
reasonable likelihood the moving party will prevail on the merits.” SB Liberty, LLC v. Isla Verde 
Assn., Inc. (2013) 217 Cal.App.4th 272, 280. As discussed further, above, Plaintiff has not 
demonstrated a reasonable likelihood of prevailing on the merits. 
 

  

20.  TIME:  9:00   CASE#: MSC17-01061 
CASE NAME: SMITH VS. FAY SERVICING 
HEARING ON DEMURRER TO COMPLAINT of SMITH 
FILED BY FAY SERVICING, LLC, CITIBANK, N.A 
* TENTATIVE RULING: * 
 
The hearing is continued by the Court to October 18, 2017, at 9:00 a.m., in Department 9. 
 

  

21.  TIME:  9:00   CASE#: MSC17-01061 
CASE NAME: SMITH VS. FAY SERVICING 
HEARING ON DEMURRER TO COMPLAINT of SMITH 
FILED BY RALPH PARTNERS II LLC, 
* TENTATIVE RULING: * 
 
The hearing is continued by the Court to October 18, 2017, at 9:00 a.m., in Department 9. 
 

  

22.  TIME:  9:00   CASE#: MSC17-01090 
CASE NAME: DONALD HOUGHTON VS. MARK UMEDA 
HEARING ON MOTION FOR PREFERENCE (CCP 36) 
FILED BY DONALD R. HOUGHTON 
* TENTATIVE RULING: * 
 
Hearing dropped from calendar by moving party. 
 

  

23.  TIME:  9:00   CASE#: MSL17-03131 
CASE NAME: SWEET VS. FARMERS INSURANCE 
HEARING ON OSC RE PRELIMINARY INJUNCTION 
SET BY DEPT. 9   ( EX PARTE APPEARANCE ON 8/21/17 ) 
* TENTATIVE RULING: * 
 
Continued by the Court to 10/18/17, at 9 AM, in Department 9, to be heard at the same time as 
the Motions to Strike. 
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24.  TIME:  9:00   CASE#: MSN17-1477 
CASE NAME: NANETTE KEARNEY VS. PACIFIC GAS 
HEARING ON PETITION FOR PRELIMINARY INJUNCTION 
FILED BY NANETTE KEARNEY 
* TENTATIVE RULING: * 
 
The Court’s file does not contain a proof of service or any other evidence that Respondent is 
aware of the Petition. As a result, the Petition is denied without prejudice.  
 
On or before October 13, 2017, Ms. Kearney shall file with the Court a proof of service indicating 
that all relevant papers (including a copy of this tentative ruling) have been properly served.  
 
The hearing is continued to November 15, 2017, at 9:00 a.m. Opposition, if any, shall be filed 
and served on or before October 31, 2017. Reply, if any, shall be filed and served on or before 
November 7, 2017. 

 

 

 
ADD-ONS 

 

25.  TIME:  9:00   CASE#: MSC15-02052 
CASE NAME: CCC FLOOD AND WATER VS. EAMES 
SPECIAL SET HEARING ON: FURTHER CMC & TRIAL RESETTING  
SET BY DEPT. 9   ( PER STIP. FILED 9/25/17 ) 
* TENTATIVE RULING: * 
 
This matter is continued to November 1, 2017 to be heard with Line #5. 

 

 

26.  TIME:  9:00   CASE#: MSC14-02017 
CASE NAME: DANESH-BAHREINI VS. JP MORGAN CHASE 
HEARING ON MOTION FOR SUMMARY JUDGMENT 
FILED BY JP MORGAN CHASE BANK 
* TENTATIVE RULING: * 
 
Due to its length, the recommended tentative ruling is set out at the end of this document below. 
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 27.  TIME:  9:03   CASE#: MSC17-01301 
CASE NAME: BELL VS. JOHN MUIR MEDICAL CENTER 
HEARING ON MOTION FOR TO LEAVE TO AMEND COMPLAINT 
FILED BY HEIDI BELL 
* TENTATIVE RULING: * 
 
Plaintiff has filed with the Court a document entitled:  “Plaintiff’s Notice of Motion” and in the 
body of the notice she requests the Court to order that Labor Code Section 2750.5 applies in 
this case.  Labor Code 2750.5 applies to Worker’s Compensation cases.  This is a medical 
malpractice case and therefore that Code section is inapplicable.  Even if it were applicable, the 
Court would be required to hear evidence  to determine if the presumption applies or not before 
it can determine whether named defendants were employees of John Muir Medical Center.  No 
points and authorities or admissible is attached.  Therefore, that request is denied. 
 
Plaintiff’s motion to file an amended complaint naming Bass Medical Office, LLC dba Bass 
Medical Group is granted.  The Court is making no ruling as to whether allowing Plaintiff to file 
the amended complaint affects the running of the statute of limitations in any way. 

 

 

26.  TIME:  9:00   CASE#: MSC14-02017 
CASE NAME: DANESH-BAHREINI VS. JP MORGAN CHASE 
HEARING ON MOTION FOR SUMMARY JUDGMENT 
FILED BY JP MORGAN CHASE BANK 
* TENTATIVE RULING: * 
 
 The Court rules as follows on the motion for summary judgment brought by defendant 
JPMorgan Chase Bank, N.A. (“Chase”).  The motion is opposed by plaintiffs Mohammed 
Danesh-Bahreini and Shahnaz Danesh. 
 
 Defendant Chase’s motion is granted.  Defendant shall prepare a proposed judgment of 
dismissal, separate from any formal order on the motion, and shall submit that proposed 
judgment to plaintiffs for approval as to form. 
 
 Plaintiffs’ sole remaining cause of action against defendant Chase is a cause of action 
for ‘dual tracking’ under section 2923.6 of the Civil Code.  Plaintiffs allege that defendant 
recorded a notice of trustee’s sale in October 2014, while plaintiffs’ September 2014 application 
for a loan modification was still pending.  (See, First Amended Complaint, filed on March 2, 
2015, ¶¶ 35-38.)  Plaintiffs assert that defendant thereby violated the California Homeowner Bill 
of Rights (“HBOR”). 
 

There is no triable issue of material fact concerning this cause of action, for the several 
independent reasons, and based on the aptly cited legal authorities, set forth in defendant 
Chase’s opening and reply papers.  The Court has independently reviewed and analyzed all 
papers submitted by both sides, and following such independent review and analysis, concurs 
with all but one of defendant’s arguments.  The Court’s multiple independent reasons for 
granting summary judgment are as follows. 
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 A. Whether There Was A “Complete” Application. 
 
 While the opposition declaration of Mr. Danesh-Bahreini is not a model of clarity, the 
Court finds that it is sufficient to raise a triable issue of fact concerning whether plaintiffs’ 
September 2014 loan application was “complete,” within the meaning of HBOR, as of October 
14, 2014, the date on which the notice of trustee’s sale was recorded.  (Danesh-Bahreini Dec., 
filed on 8-31-17, ¶ 9 [objection partially overruled].)  The Court disagrees with defendant 
Chase’s argument on this one point. 
 
 B. Plaintiffs Had Already Been Evaluated. 
 
 Defendant Chase has offered evidence demonstrating that plaintiffs had already been 
evaluated for a loan modification as of September 2014.  (Fact Nos. 12-20, and evidence there 
cited.)  Defendant would have had a duty to review a new application only if there had been a 
‘material change’ in plaintiffs’ financial circumstances, and plaintiffs documented that change.  
(Civ. Code, § 2923.6, subd. (g).)  Plaintiffs have not offered competent opposition evidence 
raising a triable issue of fact on this point.  (See the Court’s rulings on defendant’s evidentiary 
objections, below.) 
 
 C. Any Technical HBOR Violation Was Cured. 
 
 Plaintiffs’ opposition argument simply ignores the actual language of the HBOR 
remedies statute.  Civil Code section 2924.12, subdivision (c), provides as follows: 
 

(c) A mortgage servicer, mortgagee, trustee, beneficiary, or authorized agent 
shall not be liable for any violation that it has corrected and remedied prior 
to the recordation of a trustee’s deed upon sale, or that has been 
corrected and remedied by third parties working on its behalf prior to the 
recordation of a trustee’s deed upon sale. 

 
 In the case at bar, defendant Chase has offered evidence demonstrating that defendant 
did complete its review of plaintiffs’ September 2014 loan application, after the notice of 
trustee’s sale was recorded.  (Fact Nos. 22-24, and evidence there cited.)  Further, plaintiffs 
submitted a new application in 2015, and defendant Chase evaluated that new application all 
the way through the statutory appeal process.  (Fact Nos. 25-30, and evidence there cited.)  
Plaintiffs then submitted yet another new application in 2016.  Defendant Chase evaluated the 
2016 application, and offered plaintiffs a loan modification, which plaintiffs declined to accept.  
(Fact Nos. 31-35, and evidence there cited.) 
 
 The fact of this post-2014 loan modification review is independently confirmed in the 
record of this very action.  The minutes for the Case Management Conference conducted on 
September 30, 2015, at which plaintiffs’ attorney Thomas Spielbauer was personally present, 
recite as follows: “A Stay is requested as [Mr. Spielbauer’s] clients are in the process of 
undergoing a further loan modification attempt.”  In paragraph 4-b of the CMC statement filed on 
January 29, 2016, Mr. Spielbauer stated as follows: “Plaintiffs are undergoing a loan 
modification review.”  The minutes for the Case Management Conference conducted on 
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February 2, 2016, at which Mr. Spielbauer was personally present, recite as follows: “Atty 
Spielbauer want[s] a 6 month continuance of this hearing as there is a loan modification in 
progress.”  And the minutes for the Case Management Conference conducted on June 2, 2016, 
at which Mr. Spielbauer appeared by telephone, recite as follows: “[t]he court is informed that 
the loan modification was denied.” 
 

Defendant Chase’s loan modification review efforts, conducted over a two-year period 
after October 2014, cured any technical HBOR violation that may have occurred during October 
2014, as a matter of law. 
 
 D. Any Technical HBOR Violation Was Not Material. 
 
  1. Legal Framework. 
 
  Even if any technical HBOR violation had not been technically cured, plaintiffs would be 
entitled to pre-foreclosure injunctive relief only against a “material” violation of the dual tracking 
statute.  (Civ. Code, § 2924.12, subd. (a).)  The word “material” cannot be ignored; a statute 
must be interpreted so as to give effect to all of its language. 
 
 The Court finds that a “material” dual tracking violation is one that, if corrected, might 
substantially affect a lender’s decision to grant or deny an application for a first lien loan 
modification.  In the case at bar, for the reasons discussed throughout this ruling, rescinding the 
notice of trustee’s sale recorded on October 14, 2014 would be a purely academic and 
meaningless act; it would have no conceivable bearing on the loan modification applications that 
have already been considered and denied, or the loss mitigation offers that plaintiffs have 
rejected. 
 
 While there is apparently no published California appellate authority directly on point, 
the Court must assume that the Legislature intended HBOR to be interpreted in harmony with 
the other statutes governing nonjudicial foreclosure.  And it has always been part of California 
law that a defect in the nonjudicial foreclosure process must be prejudicial in order to be 
actionable.  (See, Aceves v. U.S. Bank N.A. (2011) 192 Cal.App.4th 218, 232 [notice of default’s 
designation of incorrect beneficiary not prejudicial]; Knapp v. Doherty (2004) 123 Cal.App.4th 
76, 94-99.  See also , Johnson v. PNC Mortg. (N.D. Cal. Aug. 12, 2014) 2014 U.S. Dist. LEXIS 
111846, p. 42 [“”even if there were [an HBOR] violation, it was immaterial”].) 
 
  2. Application. 
 
 The totality of the evidence establishes that any technical HBOR violation that may have 
occurred in October 2014 was not material.  Plaintiffs’ loan is delinquent as of April 1, 2010.  
(Fact No. 37, and evidence there cited.  See also, Danesh-Bahreini Dec., ¶ 3 [plaintiffs made 
their mortgage payments on time “until March of 2009”].)  Plaintiffs were repeatedly evaluated 
for a loan modification, both before and after the October 2014 recordation of a notice of 
trustee’s sale, and have been represented by counsel in their dealings with the lender for the 
past seven years. 
 
 HBOR is a procedural, and not a substantive, statutory scheme.  HBOR does not give 
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borrowers the substantive right to dictate the terms of a loan modification that the borrowers, in 
their sole discretion, deem affordable.  Nor does HBOR give the Court the power to rewrite 
contractual loan documents in a manner that the borrowers deem ‘fair’.  (See, Civ. Code, § 
2923.4, subd. (a) [nothing in HBOR “shall be interpreted to require a particular result of” the loss 
mitigation review process].)  The purpose of HBOR is to give borrowers a temporary respite 
from the otherwise highly expedited nonjudicial foreclosure process, so that alternatives to 
foreclosure can be explored. 
 
 In the case at bar, plaintiffs have now had more than seven years after their April 2010 
default to seek a loan modification, to refinance with another lender, to negotiate a short sale, or 
to sell their residence.  During this seven-year respite, plaintiffs have had the benefit of living 
rent-free in their home while California’s economy has gradually improved and real estate prices 
have steadily risen. 
 

But instead of pursuing alternatives to foreclosure in good faith during these seven 
years, plaintiffs have chosen instead to follow the path of litigation.  Thus, plaintiffs filed a 
meritless wrongful foreclosure action in February 2011.  (Contra Costa County Superior Court 
No. C11-00398.)  Plaintiffs pursued that meritless action through two unsuccessful appeals, 
culminating in the April 2014 denial of their second appeal, and the denial of a corresponding 
California Supreme Court petition for review.  (1st District Appeal No. A-135236.) 
 

Undaunted, plaintiffs then filed this new Superior Court action, which they have managed 
to drag out for almost three additional years.  And plaintiffs have demonstrated a remarkable 
lack of enthusiasm for their own legal theories even with this second chance: (1) they failed to 
amend their complaint as to two of the three named defendants, resulting in a judgment against 
those defendants and a third appeal; (2) they failed to amend two causes of action against 
defendant Chase, as set forth in the First Amended Complaint, despite being granted leave to 
amend, and; (3) they failed to seek even the most basic discovery from defendant Chase until 
shortly before trial, at around the time the opposition to this pending motion was due. 

 
This seven-year litigation morass is not what HBOR was designed to accomplish.  As 

noted above, HBOR is a procedural statute.  Plaintiffs are obviously dissatisfied with the result 
of their serial applications for a loan modification, and it may simply be a sad fact that plaintiffs 
cannot afford to live in the house they want to live in.  But it does not logically follow that 
plaintiffs have a viable HBOR cause of action.  The legitimate purposes of HBOR were served 
long ago, and any technical HBOR violation that may have occurred back in October 2014 is no 
longer a material violation, three years later, as a matter of law. 

 
E. No Continuance. 
 
Plaintiffs’ request for a continuance to conduct discovery is denied.  Plaintiffs have failed 

to show diligence, and have failed to show that discovery is likely to lead to evidence that would 
demonstrate a triable issue of fact. 

 
F. Evidentiary Matters. 
 

1. Plaintiffs’ RJN. 
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Plaintiffs’ request for judicial notice is granted, in order to make a clear record for any 

appeal.  However, the Court makes no corresponding finding that the bulky document attached 
to the request, which occupies most of Volume 5, is relevant to the single cause of action that is 
the subject of the pending motion.  The Court has granted the request even though neither the 
exhibit to the request, nor the numerous sub-exhibits (“A” through “I”), have been tabbed.  (See, 
Cal. Rules of Court, rule 3.1110, subd. (f).) 

 
Defendant Chase’s objection to the request is overruled, though again, with no finding of 

relevance.  Defendant has raised no substantial challenge to the authenticity of the subject 
consent decree. 

 
 2. Plaintiffs’ Evidentiary Objections. 
 
All of plaintiffs’ evidentiary objections are based on two related contentions: that 

Evan Grageda’s opening declaration is not competent, and that the exhibits attached to the 
declaration are not properly authenticated.  The same boilerplate objection language is 
submitted in support of each numbered objection.  These objections are all overruled, for the 
reasons stated in, and based on the legal authorities cited in, defendant Chase’s response to 
the objections filed on September 8, 2017. 

 
 3. Defendant’s Evidentiary Objections. 

 
The Court rules as follows on defendant Chase’s evidentiary objections. 
 
Declaration of Thomas Spielbauer.   
 
No. 1: Overruled as to the first sentence, with no finding of relevance, and 

sustained as to the second sentence.  Defendant Chase has raised no 
substantial challenge to the authenticity of the consent decree, but Mr. 
Spielbauer’s editorializing on the terms of the decree is improper. 

 
No. 2: Overruled, with no finding of relevance, except as to Mr. Spielbauer’s 

characterization of defendant Chase’s objections as “specious.”  
However, the Court notes that ALAW’s authority or lack thereof is not 
pertinent to the Court’s analysis of defendant’s pending motion, as set 
forth above.  Assuming for purposes of argument that (1) a notice of 
trustee’s sale was recorded on October 14, 2014, with defendant’s full 
authority (2) at a time when a “complete” application for a loan 
modification was still pending, defendant is still entitled to summary 
judgment for the reasons set forth above. 

 
No. 3: Overruled, except as to the reference to “defects” and the sentence 

beginning: “The Court will see the relevance …”  The status of a 
discovery dispute, in the abstract, is potentially relevant to plaintiffs’ 
request for a continuance, but Mr. Spielbauer’s legal argument on the 
significance of that dispute is improper.  As it happens, the Court does 
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see the lack of diligence and the procedural gamesmanship evidenced by 
plaintiffs’ last-minute discovery requests, but does not see the relevance 
of those requests to the issues that are dispositive of this motion in light of 
the analysis set forth above. 

 
Nos. 4-5: Overruled.  The status of a discovery dispute, in the abstract, is potentially 

relevant to plaintiffs’ request for a continuance. 
 
No. 6: Sustained.  Mr. Spielbauer has not even attempted to lay a foundation for 

the opinion that unidentified construction defects are “substantial,” and 
that they “have significantly diminished the value of” plaintiffs’ residence.  
Further, while that topic may be relevant to plaintiffs’ motion to 
consolidate, plaintiffs have failed to establish its relevance to the single 
cause of action that is the subject of the pending motion. 

 
No. 7: Sustained.  This perplexing allegation is so vague as to be unintelligible. 
 
Nos. 8-9: Sustained.  These are speculative and otherwise unfounded opinions. 
 
Nos. 10-12: Overruled.  The status of a discovery dispute, in the abstract, is potentially 

relevant to plaintiffs’ request for a continuance. 
 
No. 13: Sustained, on the same grounds set forth above in the Court’s ruling on 

Objection No. 6. 
 
Declaration of Mohammed Danesh-Bahreini. 
 
No. 1: Overruled as to the first sentence, sustained as to the balance.  

Mr. Danesh-Bahreini’s attack on the loan terms is irrelevant to the single 
surviving cause of action, is impermissibly conclusory, and constitutes 
improper opinion and legal argument. 

 
No. 2: Sustained.  This stream-of-consciousness paragraph is so vague as to be 

unintelligible. 
 
No. 3: Sustained.  These allegations have no relevance to the single surviving 

cause of action. 
 
No. 4: Overruled.  Mr. Danesh-Bahreini may be presumed to have knowledge 

that “a foreclosure sale did not occur.”  The fact that a foreclosure sale did 
not occur is relevant, because it supports defendant Chase’s argument 
that defendant cured any technical HBOR violation pre-foreclosure. 

 
No. 5: Sustained.  Mr. Danesh-Bahreini’s diatribe is so vague as to be 

unintelligible, is impermissibly conclusory, and constitutes improper 
opinion and legal argument.  Further, the allegations have no relevance to 
the single surviving cause of action. 
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No. 6: Sustained, for lack of relevance and as improper opinion. 
 
No. 7: Sustained, for lack of relevance.  Also, these allegations constitute 

improper opinion and legal argument. 
 
No. 8: Sustained as to the opinion that the September 2014 loan modification 

application reflected and adequately documented “a material change in 
[my] family’s financial circumstances since the date of my previous 
application.” This is impermissibly conclusory, and constitutes improper 
opinion and legal argument.  Overruled insofar as paragraph 9 of Mr. 
Danesh-Bahreini’s declaration conveys the acknowledgment of defendant 
Chase’s authorized representatives that no additional information or 
documents were required for the September 2014 loan application to be 
evaluated on its merits. 

 
No. 9: Overruled as to the first sentence, sustained as to the second sentence.  

See also, the Court’s ruling on Objection No. 2 to the declaration of 
Thomas Spielbauer. 

 
No. 10: Sustained.  See ruling on Objection No. 8. 
 
No. 11: Sustained.  These allegations have no relevance to the single surviving 

cause of action. 
 
Nos. 12-13: Sustained, as obviously improper legal argument. 
 
No. 14: Sustained.  See ruling on Objection No. 8. 
 
No. 15: Sustained, for lack of relevance. 

 

 

 


